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Respodent .

This matter, the appeal of a $250 civil penalty for allege d

burning of prohibited materials, came on for hearing in Lacey ,

Washington, on April 17, 1990, before the Pollution Control Hearing s

Board ; Wick Dufford, presiding, and Harold S . Zimmerman .

Kim Bosler, President of College Terrace, represented appellant .

The Olympic Air Pollution Control Authority (GAPCA) was represented b y

Fred Gentry, Attorney at Law . Gene Barker and Associates reported th e

proceedings .

Witnesses were sworn and testified . Exhibits were admitted and
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examined . From the testimony heard and exhibits examined the Boar d

makes the following

FINDINGS OF FACT

I

Appellant College Terrace, Incorporated, operates a trailer par k

in Lacey, Washington .

I I

Respondent, OAPCA, is an activated air pollution contro l

authority under Chapter 70 .94 RCW, the Washington Clean Air Act, with

the responsibility for carrying out a program of air pollution

prevention and control in a multi-county area, which includes Lacey ,

Washington, the site of the incident in question .

II I

OAPCA has filed with this Board a certified copy of it s

Regulation I, of which we take official notice .

Iv

In the afternoon of November 7, 1989, an OAPCA inspector and a

Lacey Fire Department ranger were on routine inspection when they bot h

observed a dark black smoke plume rising from the College Terrac e

trailer park complex .

Proceeding to the site in separate official cars, they found a

small fire (approximately 4 feet by 4 feet) burning near the manager' s

office . Probing the burning material they found some plastic and a

rubber tire from a bicycle or tricycle in the fire .
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V

Initially the inspectors observed no one at the site . While they

were poking the fire, Kim Bosler, president of College Terrace, drov e

up on a tractor .

The OAPCA inspector told him to put the fire out . Bosler tol d

the inspectors to leave the fire alone and to leave the premises . A

heated exchange ensued . The fire department ranger summoned the Lace y

police . Two police officers arrived and ultimately the situation was

defused .

VI

On February 21, 1990, OAPCA issued a Notice of Civil Penalt y

Assessment to College Terrace . A fine of $250 was assessed for the

violation of Section 9 .01 of OAPCA's Regulation I, through the burning

observed on November 7, 1989 .

Section 9 .01(g) reads, in pertinent part :

No person shall cause or allow any open fire : (1 )
Containing garbage, dead animals, pertroleum products ,
paints, rubber products, plastics or any substanc e
which normally emit dense smoke or obnoxious odors .

VI I

At hearing, Mr . Bosler did not deny responsibility for the fire ,

and acknowledged that he was aware that fires containing plastic an d

rubber are prohibited . His major contention was that the inspector s

behaved in an authoritarian manner prior to adequately identifyin g

themselves .
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On the record before us, we were not persuaded that Mr . Bosler' s

perception of the events was justified . The OAPCA inspector showe d

his badge and the ranger was wearing a fire department jacket an d

identified himself verbally . Each of the inspectors' cars bore th e

official logo of his agency . It is unlikely that Mr . Basler did not

know who these men were .

VII I

Mr . Basler did extinguish the fire as he was instructed to do .

However, he refused, throughout, to give his name to the inspectors .

College Terrace has no prior record of violations .

IX

Any Conclusion of Law which is deemed a Finding of Fact is hereb y

adopted as such .

From these Findings of Fact the Board comes to the followin g

CONCLUSIONS OF LAW

I

The Board has jurisdiction over the issues and the parties .

Chapters 43 .2IB and 70 .94 RCW .

I I

We conclude that appellant did violate Section 9 .01 of OAPCA' s

Regulation I on August 7, 1989, by causing an open fire containin g

prohibited materials .

The regulation in this regard restates the terms of th e

underlying statute at RCW 70 .94 .775 .
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II I

The Washington Clean Air Act provides for the assessment of civi l

penalties for violation of the Act or its implementing regulations "i n

an amount not to exceed one thousand dollars per day for each

violation ." RCW 70 .94 .431(1) . Violators are liable on a stric t

liability basis .

I V

Here the penalty was considerably below the maximum . Though a

first-time offense, we do not believe the penalty is excessive i n

light of all the circumstances .

V

Any Finding of Fact which is deemed a Conclusion of Law is hereb y

adopted as such .

From these Conclusions of Law the Board enters thi s
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ORDER

The Notice of Civil Penalty Assessment issued to College Terrace ,

Incorporated, is affirmed .

DONE this	 31 day of	 1990 .

POLLUTION CONTROL HEARINGS BOARD

WICK DUF RD, Presiding
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